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Is physical assault ever justifiable? 
 
Summary of key points: 
 

 Scotland’s children currently have less protection than adults from violence in law. 

 This is a serious violation of their human rights, can prove detrimental to their physical, 
mental and social wellbeing and has been condemned at a European and international level.  

 The Scottish Parliament could change this through the simple removal of a defence. 
 
Children are currently the only people in Scotland who are not fully protected against physical assault by law. 
Scots law protects adults from all forms of physical violence. However Section 51 of the Criminal Justice 
(Scotland) Act 2003 provides a defence of the ‘justifiable assault’ of a child, where it is claimed that 
something done to a child was a physical punishment carried out in exercise of a parental right. Removing 
the justifiable assault defence would not create a new criminal offence.  It would merely give children 
the same legal protection enjoyed already by adults.  
 
Scotland in the world, Europe and the UK 
 
Children now have equal protection from assault in 46 countries worldwidei, with a further 47 committed to 
law reform. The UK is one of only five countries in the European Union which have not yet committed 
to law reform on this issueii.  
 
The UK has come under repeated criticism from various UN human rights treaty bodiesiii and the European 
Committee of Social Rights has twice found the UK – including Scotland – to be in breach of the European 
Social Charter for its continued acceptance of violence against children through the defence of ‘justifiable 
assault’iv. Article 19 of the UNCRC sets out the state’s obligation to protect children from violencev.   
 
We could and should become the first country in the UK to give children equal protection from assault. It 
would require the simple removal of a defence, and is within the power of the Scottish Parliament. 
 
Early years 
 
A growing body of evidence confirms the vital importance of nurture in the early years and the impact of 
positive relationships and nurture on brain development.  Studies show that physical punishment can 
severely damage the parent-child relationshipvi. Physical punishment at an early age can be a 
predictor of emotional and behavioural problemsvii.  
 
Health 
 
This is a public health issue. Physical punishment is significantly associated with a decrease in children’s 
mental healthviii. According to the Scottish Directors of Public Health: 
 

‘The evidence shows that the justifiable assault of children is harmful, and that it doesn’t work as a 
form of behaviour management. We do not think an assault on a baby, or indeed a child of any age, 
can be justified. We want families to feel supported to build healthy relationships, to be clear that 
hitting children is unacceptable and to be supported, for example through parenting programmes, to 
use alternative strategies to manage problem behaviour. We want Scotland to be a society in which 
children can grow up safe, healthy and protected from harm. The removal of the defence of justifiable 
assault will bring us one step closer to this.’  

 
Evidence from countries which have already made the changeix indicates that removing the defence of 
justifiable assault would be a low-cost effective public health measure. 
 
Family support 
 
Discipline is a critical element of parenting, but physical punishment is not an effective or constructive way of 
dealing with challenging behaviour. Research unequivocally shows that physical punishment does not 
work as a disciplinary techniquex. 
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Most parents who use physical punishment say it happens when they are stressed and angryxi. When parents 
stop using physical punishment they invariably find family life and children’s behaviour gets better. 
 
Prevention and protection 
 
Children subjected to physical punishment have been shown to be more likely than others to be aggressive to 
siblings and to bully other children at schoolxii; to take part in aggressively anti-social behaviour in 
adolescence; to be violent to their spouses and their own children and to commit violent crimesxiii. There are 
established links between the physical punishment of children and other forms of violence, including 
violence against womenxiv.  
 
Law leading opinion 
 
Removing the defence of justifiable assault will not immediately stop all children being hurt, but it will send a 
clear message that violence in the home is unacceptable. International evidence clearly illustrates the 
impact of legislative change, and there is no evidence of negative consequences for parents, families or 
children from the countries that have already made these legal changes and experienced its practical results. 
Prior to legal change in Sweden in 1979, polling indicated that 50% of the public were still using physical 
punishment. Following legal change: 
 

 the use of physical punishment steadily decreased;  

 the number of people who condoned physical punishment steadily decreased;  

 the number of children experiencing severe beating has significantly decreased; 

 the number of child deaths due to assault has decreased significantly. 
 

Crucially, legal change did not result in the ‘criminalisation of parents’, with no significant increase in 
the number of parents prosecuted.  

 
This is an opportunity for the Scottish Parliament to repeal the justifiable assault defence and shape Scotland 
into a country that supports families and protects every child’s right to protection from all forms of violence. 
 
 
 
 
 
 
For more information about the issues in this briefing please contact CHILDREN 1ST’s policy team at 
policy@children1st.org.uk  or on 0131 446 2310. 
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