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Children 1st is Scotland’s national children’s charity. We have over 135 years of experience 
of working alongside families to prevent problems from escalating to the point or crisis; to 
protect children from harm; and to help children and families to recover from the trauma 
associated with childhood adversity by providing relationship- based practical, financial and 
emotional support.  

Children 1st welcomes the introduction of the Care and Justice Bill and recognition of the 
need to provide additional support to some of Scotland’s must vulnerable children. We 
believe that the rights of children who cause  harm  must be upheld and support the 
recognition that many children who harm are victims and witnesses of harm themselves. 

Our response to this consultation on the Care and Justice Bill is informed by our experience 
of working alongside child victims and witnesses and survivors of abuse and harm and our 
role administrating the Safeguarders Panel on behalf of the Scottish Government. Children 
1st is working with our partners Victim Support Scotland, University of Edinburgh and 
Children England (with funding from the People’s Postcode Lottery) to pilot Scotland’s first 
Bairns Hoose through a test, learn and develop approach, which will be operational in 2023. 
Where appropriate, we have highlighted in our response the links between these proposals 
and the development of Bairns Hoose. We are happy to discuss the operationalisation of 
these proposals as the Bairns Hoose develops in more detail with the Scottish Government 
so as to ensure smooth chronology, synchronisation and implementation. 

We have answered only the questions where we have expertise and believe we can add 
value to the Government’s considerations. Where we have not responded, we encourage 
the Scottish Government to consider the responses of other organisations with more 
specialist insight into youth justice, secure and residential care and children’s rights in these 
areas, including CYCJ, the Children and Young People’s Commissioner for Scotland, and 
Promise Scotland. We are a member of Together Scotland (Scottish Alliance for Children’s 
Rights) and have also referred to their response where appropriate. Our lack of response 
does not indicate that we do not consider these important issues, but rather that others are 
best placed to comment on the proposals in more detail. 

These proposals are being put forward at a time when there are many proposed changes in 
legislation and policy which will affect the smooth implementation of upholding children’s 
rights in these areas. This includes realising the Scottish Government’s ambitions to ensure 
children have access to a Bairns Hoose by 2025; the creation of the National Care Service; 
work on transforming the Children’s Hearings through the Children’s Hearings Working 
Group, chaired by Sheriff Mackie; and the incorporation of the UNCRC into Scots law. We 
strongly encourage the Scottish Government to ensure that the proposed changes detailed 
in the Care and Justice Bill consultation are viewed within the context of these other 
important policy developments and that implementation does not take a siloed approach. 

In particular, it is important to ensure that the additional measures outlined relating to child 
victims and witnesses are linked clearly to the ongoing work to uphold children’s rights to 
care, protection and justice set out in the Bairns Hoose Standards (currently being 
developed by Healthcare Improvement Scotland); the implementation of Special Measures 
for child victims and witnesses in court proceedings within the existing system while a Bairns 



 

2 
 

Hoose is being developed; the availability of recovery support for both child victims and 
witnesses and children who are suspected or  accused of causing harm; and to policy 
development relating to how children will receive support in a Bairns Hoose. 

We are clear that Scotland’s support for a children’s rights approach does not always extend 
beyond rhetoric to action and that the implementation of core policies and legislation that 
affect children is often applied inconsistently due to a lack of resources and focus. The 
welcome proposals in this consultation document must be part of a joined- up approach to 
prevent widening an already significant implementation gap. This Bill must be accompanied 
by significant resources to uphold all children’s right to support and recovery—including by 
directly addressing the existing lack of trauma- recovery support services—and to meet the 
core recommendations identified in The Promise and future- proofed for full, and direct 
incorporation (to the maximum extent possible) of the UNCRC. 

 

Question 1: Where a person has been harmed by a child whose case is likely to 
proceed to the children’s hearings system, should further information be made 
available to a person who has been harmed (and their parents if they are a child) 
beyond what is currently available? 

Yes 

If yes: what further information should be made available? 

If yes: are there specific circumstances when further information should be provided 
and what would those circumstances be? 

Children 1st is Scotland’s national children’s charity. We have over 135 years of experience 
of working alongside families to prevent problems from escalating to the point or crisis; to 
protect children from harm; and to help children and families to recover from the trauma 
associated with childhood adversity by providing relationship- based practical, financial and 
emotional support.  

Children 1st welcomes the introduction of the Care and Justice Bill and recognition of the 
need to provide additional support to some of Scotland’s must vulnerable children. We 
believe that the rights of children who cause  harm  must be upheld and support the 
recognition that many children who harm are victims and witnesses of harm themselves. 

Our response to this consultation on the Care and Justice Bill is informed by our experience 
of working alongside child victims and witnesses and survivors of abuse and harm and our 
role administrating the Safeguarders Panel on behalf of the Scottish Government. Children 
1st is working with our partners Victim Support Scotland, University of Edinburgh and 
Children England (with funding from the People’s Postcode Lottery) to pilot Scotland’s first 
Bairns Hoose through a test, learn and develop approach, which will be operational in 2023. 
Where appropriate, we have highlighted in our response the links between these proposals 
and the development of Bairns Hoose. We are happy to discuss the operationalisation of 
these proposals as the Bairns Hoose develops in more detail with the Scottish Government 
so as to ensure smooth chronology, synchronisation and implementation. 

We have answered only the questions where we have expertise and believe we can add 
value to the Government’s considerations. Where we have not responded, we encourage 
the Scottish Government to consider the responses of other organisations with more 
specialist insight into youth justice, secure and residential care and children’s rights in these 
areas, including CYCJ, the Children and Young People’s Commissioner for Scotland, and 
Promise Scotland. We are a member of Together Scotland (Scottish Alliance for Children’s 
Rights) and have also referred to their response where appropriate. Our lack of response 
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does not indicate that we do not consider these important issues, but rather that others are 
best placed to comment on the proposals in more detail. 

These proposals are being put forward at a time when there are many proposed changes in 
legislation and policy which will affect the smooth implementation of upholding children’s 
rights in these areas. This includes realising the Scottish Government’s ambitions to ensure 
children have access to a Bairns Hoose by 2025; the creation of the National Care Service; 
work on transforming the Children’s Hearings through the Children’s Hearings Working 
Group, chaired by Sheriff Mackie; and the incorporation of the UNCRC into Scots law. We 
strongly encourage the Scottish Government to ensure that the proposed changes detailed 
in the Care and Justice Bill consultation are viewed within the context of these other 
important policy developments and that implementation does not take a siloed approach. 

In particular, it is important to ensure that the additional measures outlined relating to child 
victims and witnesses are linked clearly to the ongoing work to uphold children’s rights to 
care, protection and justice set out in the Bairns Hoose Standards (currently being 
developed by Healthcare Improvement Scotland); the implementation of Special Measures 
for child victims and witnesses in court proceedings within the existing system while a Bairns 
Hoose is being developed; the availability of recovery support for both child victims and 
witnesses and children who are suspected or  accused of causing harm; and to policy 
development relating to how children will receive support in a Bairns Hoose. 

We are clear that Scotland’s support for a children’s rights approach does not always extend 
beyond rhetoric to action and that the implementation of core policies and legislation that 
affect children is often applied inconsistently due to a lack of resources and focus. The 
welcome proposals in this consultation document must be part of a joined- up approach to 
prevent widening an already significant implementation gap. This Bill must be accompanied 
by significant resources to uphold all children’s right to support and recovery—including by 
directly addressing the existing lack of trauma- recovery support services—and to meet the 
core recommendations identified in The Promise and future- proofed for full, and direct 
incorporation (to the maximum extent possible) of the UNCRC. 

Children 1st strongly supports the increase of the maximum age of referral to the Principal 
Reporter, in line with the UNCRC definition of a child being under the age of 18. 

Given the Scottish Government’s commitment to incorporate the UNCRC into domestic law 
to its fullest extent, any changes to how information is shared would need to remain 
proportionate, in accordance with existing legal protections and children’s best interests and 
right to privacy. This is particularly important given that many of the people who have been 
harmed by children are children themselves.   

We recommend that the Scottish Government reviews other legislative approaches taken to 
provide appropriate safeguards in situations where it may appear rights are ‘competing’. For 
example, section 18 of the Children (Scotland) Act 2020 sets out a duty to consider a child’s 
best interests when allowing access to information as part of civil court proceedings. 
Additionally, there are significant parts of this Act which set out a new legislative framework 
for listening to children’s voices, sharing information with them, explaining decisions and 
providing additional opportunities for feedback which may be helpful to review as this Bill 
progresses. Children 1st is keen to ensure that parallel processes for listening to children’s 
voices being developed in the civil and criminal justice systems, in the Children’s Hearings 
and as part of Bairns Hoose development are cognisant of each other. It is not helpful to be 
developing completely separate systems that attempt to do the same or similar things in 
different ways. 

A trauma-informed lens must be applied when reviewing how victims and witnesses are kept 
informed. Currently, children and their families tell us that they have to wait for a long time to 
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hear about the outcome of cases in the criminal justice system and their experiences of 
going through court processes are often re-traumatising and sometimes even more 
traumatic than the event itself. Not knowing what is happening and hearing about matters 
from other sources compounds feelings of powerlessness and badly impacts recovery. 

The children and families we work alongside have told us that they want to be asked their 
views about how the process works—including what the next steps are, what the possible 
outcomes may be and what information they will receive and when. They tell us that this 
makes the process easier to navigate and understand, while beginning the journey of 
recovering from their experiences.  

There is a vast amount of evidence available from children and young people who have 
experience of the justice system, who have shared their views on the importance of 
information sharing, and the processes that could uphold their rights to care, justice, 
protection and recovery. For example, Power Up, Power Down, the partnership project 
between Scottish Women’s Aid and the Children and Young People’s Commissioner for 
Scotland.1 Much of this could be applied in the context of the planned revisions to the 
Children’s Hearing system. However, it may be helpful to explore with children and families 
what additional supports may be required if a child is a complainant as part of a case in the 
Hearings. The survivors ‘journey’ in this respect may not be as well understood and requires 
additional thought. 

We highlight the response from Scottish Women’s Aid who have shared the initial findings of 
research co-produced by Scottish Women’s Aid, the Young Women’s Movement Scotland 
and Young Women Rise. This research found that more than a third (36%) of women under 
25 reported currently being abused by a partner of ex-partner. The research found that girls 
as young as twelve were survivors of abuse in their own relationships. For young women 
who have experienced domestic abuse in their own relationships, the perpetrators of this 
abuse also tend to be young men, sometimes from the same community or the same 
school.2  

This is also the experience of the young survivors of domestic abuse we have worked 
alongside in our services, who have shared their experiences of peer- on- peer abuse and 
the need for safety planning and risk assessments when perpetrators may be encountered 
on school corridors or in the same classrooms or harassed and coercively controlled and 
shamed on social media.  

As such, we encourage the Scottish Government to fully consider the needs of survivors of 
domestic abuse when these provisions are being developed. Survivors involved in criminal 
court proceedings often tell us of the need to ensure they are aware of no contact orders 
being issued, for example, and that further information about the outcome of their case 
would help them to feel safe in their communities. It will be important to consider what they 
have told us and apply this within the context of the Children’s Hearings. We acknowledge 
and highlight the importance of balancing the absolute right of survivors to be safe from 
harm and to uphold their right to recovery with the right of children accused of causing harm 
to ensure information that is shared is proportionate in this context. 

We agree with Scottish Women’s Aid that it may be helpful to consider Lady Dorian’s review 
into the management of sexual offence cases, which sets out recommendations for 
information sharing in the children’s hearing system. An approach to information sharing 
must underpin trust and confidence in the justice process for all children and families who 
are in contact with the justice and Children’s Hearing systems..  

 
1 Power Up / Power Down | Scottish Women's Aid (womensaid.scot) 
2 Scottish Women’s Aid (SWA) and Young Women’s Movement Scotland (YWCA), 2022. The Rise Report: Supporting young 
women & girls facing abuse in their intimate relationships. Publication forthcoming. 

https://womensaid.scot/project/power-up-power-down/


 

5 
 

Children 1st have worked alongside a group of young women named RISE3 who have been 
campaigning for change within schools to recognise and respond appropriately to young 
people’s abusive relationships and to change values and attitudes towards gender. We 
would be happy to share some of the outcomes of this work with colleagues at the Scottish 
Government. 

We would also strongly encourage the Scottish Government to ensure that children’s views 
are sought about the documents that will be produced to share information with child victims 
and witnesses who will be experiencing the changes to the Hearings. Whilst they may not 
have specific details in relation to their case it will be important to share with children why 
that cannot be shared and how support can be accessed in a way that is accessible and 
makes sense to them. 

 

Question 2: Where a person has been harmed by a child who has been referred to a 
children’s hearing, should SCRA be empowered to share further information with a 
person who has been harmed (and their parents if they are a child) if the child is 
subject to measures that relate to that person?  

Yes 

Please give reasons for your answer 

Please refer to our response to Question 1 relating to children’s views about how information 
is shared. It would be helpful to review with families what information can be made available 
when their child has been harmed. 

We refer to Scottish Women’s Aid’s substantive response relating to specific considerations 
for survivors of domestic abuse and the responses of other organisations with additional 
expertise in supporting survivors of sexual harm. In particular, if orders are issued that would 
enhance safety planning considerations for children who have experienced peer- on- peer 
abuse it would be helpful for this to be shared as a matter of urgency. For example, if there 
were restrictions on a child who has caused harm from contacting another child including 
through social media. 

 

Question 3: Where a person has been harmed by a child who has been referred to the 
Principal Reporter, should additional support be made available to the person who 
has been harmed? 

Yes 

• If yes, what additional supports do you feel are necessary? 

• If yes, should this apply to all people who have been harmed or only in certain 
circumstances? (Please specify) 

Children 1st welcomes the consideration of joining up the care, support and justice needs of 
victims and witnesses. Children who have been hurt or harmed, and their families, have told 
us about their experiences after they have reported the incident which brought them in 
contact with the justice system. They tell us that when they do  receive offers of support it is 
late in the process or from multiple  agencies, which has felt unclear and disjointed. We also 
know, through research such as the NSPCC’s Right to Recover research,4 that there is a 

 
3 Rise – Change Up! (wearechangeup.com) 
4 The right to recover: therapeutic services for children and young people following sexual abuse | NSPCC Learning 

https://wearechangeup.com/projects/rise
https://learning.nspcc.org.uk/research-resources/2017/right-to-recover-sexual-abuse-west-scotland
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significant lack of appropriate recovery services available with narrow criterial and referral 
pathways that are difficult to navigate. 

The Scottish Government’s intention is clear that “all children in Scotland who have been 
victims or witnesses of abuse or violence, as well as children under the minimum age of 
criminal responsibility whose behaviour has caused significant harm, will have access to a 
“Bairns’ Hoose” by 2025.”5 It is therefore important that these proposals are clearly aligned 
with the development of Bairns Hooses across Scotland so that all children who require 
support to recover from traumatic experiences can access it. In the interim period (before 
Bairns Hooses are operational), it would be important to ensure that there are sufficient 
resources to sustain and develop high- quality trauma- recovery services that work alongside 
the whole family where appropriate as early as possible. The barriers that children and 
families currently face to accessing this support should be removed in line with the 
recommendations set out in The Promise.  

We highlight the specific needs of children who have experienced domestic abuse and peer- 
on- peer abuse and the importance of safety planning and recovery support especially when 
a child who may have caused harm is in the same community or school setting as them. 
Young people who have been harmed by peers are often the least visible within current 
processes, as they may be viewed as being ‘safe’ within their family and therefore not able 
to access additional support. Children 1st are of the view that additional support should be 
offered to ensure that children recovering from abuse are able to access recovery- focused 
support for abuse and harm. In our experience young people recovering from abuse may 
often have support plans that focus on ‘managing behaviour’ or increasing school 
attendance, without focus on the reason they are struggling emotionally being linked to their 
previous harm. Ensuring child victims are offered recovery support at early stage is 
preventative in and of itself. 

 

Question 4: Should a single point of contact to offer such support be introduced for a 
person who has been harmed?  

Yes  

• If yes, should this be available to all people who have been harmed or only in certain 
circumstances? (Please specify) 

• If yes, who should be responsible for providing the single point of contact? 

Children 1st have answered ‘yes’ in principle, though we recognise the complexity of this 
question and suggest that it may be helpful for Scottish Government colleagues to meet 
further with us to discuss this in more detail. This is particularly given that there are several 
concurrent pieces of ongoing work that link to discussions in this area including with respect 
to advocacy and support provisions for child victims and witnesses. We would be happy to 
share our work relating to a single point of contact and how we envisage this being managed 
as part of our Bairns Hoose test, learn and develop approach. We also encourage the 
Scottish Government to review the European PROMISE Standards in this regard whilst the 
Scottish Bairns Hoose Standards remain in development. 

Children who have been harmed and who are accessing a Bairns Hoose will have a single 

point of contact as part of the support offered by that setting, who can coordinate holistic 

support wrapping around the child and their family to address their needs as a whole. This 

will provide the mechanism for young people to receive updates from SCRA, although to be 

effective this will require information- sharing protocols so that SCRA can share updates and 

 
5 Programme for Government, 2021-2022 
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relevant information with Bairns Hoose lead workers. The aim is for seamless support to be 

provided in a way that children and families tell us is important to them and progress on their 

case is shared by someone with whom they young person and their family have an ongoing 

relationship. 

Children 1st have repeatedly shared the concerns of children and families about having to 
retell their stories to a significant number of professionals. They tell us that this can 
compound their distress and hamper their recovery because they are having to repeatedly 
relive traumatic experiences. Our ‘Sharing Stories for Change Report’ states: “For many 
children and young people supported by Children 1st workers and Women’s Aid workers, 
they described the kindness and emotional support provided as being very important for their 
recovery. Feeling safe, being listened to and feeling in control were especially valued 
amongst children and young people in support services. The ‘being there’ whenever this was 
needed by families was especially important. There were key milestones for families when a 
child or young person had been hurt, harmed or witnessed a crime and support was 
required: for example, at the start of the very complex process, when decisions were made 
by police and COPFS, when people may have been arrested and bailed, when court 
proceedings were underway, when verdicts were reached.” 

We recognise, therefore the value of having a single point of contact that can coordinate 
support for children but would welcome broader consideration of how this would work in 
practice both when Bairns Hooses are up and running and in the interim period. It is 
important not to accidentally duplicate ongoing work that is being developed to ensure 
processes are more smooth running to uphold children’s rights in both the civil and criminal 
justice systems. 

 

Question 5: Should existing measures available through the children’s hearings 
system be amended or enhanced for the protection of people who have been harmed?  

Yes 

• If yes, please provide details of how they should be amended or enhanced 

In cases where a young person under the age of 18 is a witness or victim in a case that has 
been referred to the Children’s Reporter because the harm is said to have also been caused 
by a young person under 18 years, where this proceeds to a Children’s Hearing, the victim 
or witness should be protected from the potential trauma of evidence gathering and/or cross 
examination within a proof hearing and, in all cases, evidence taken in video recorded 
format, should be evidence-in-chief.  

In instances where cross- examination of evidence is required, this should be done under 
evidence- on- commission, so that the victim or witness can have maximum protection from 
the often retraumatising justice process. This should include agreeing all cross-examination 
questions in advance at the ground rules hearing, to ensure they are age appropriate and 
relevant to the case. 

Additionally, we note in our services, and beyond, a significant increase in children who are 
sharing that they are survivors of harm caused through online activity. We would encourage 
the Scottish Government to consider what additional recovery provisions should be in place 
for children who have experienced this type of harm including what needs to be put in place 
to secure their ongoing safety. 
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SCRA’s research6 shows that children who go on to present a risk of serious harm, often 
have multiple needs and need a high level of support to change their concerning and violent 
behaviour. However, the research found that this group of children had received 
interventions over a prolonged period of time but still went on to present a risk of serious 
harm. These findings support the aims of the Scottish Government’s Whole Systems 
Approach to youth offending - of identifying these children as early as possible and putting in 
place interventions to prevent them going on to be a risk of harm to themselves and others 

We also wish to highlight the importance of exploring additional measures for children who 
have been accused of causing harm, including enabling children to be questioned via virtual 
links to a Hearing rather than in person. 

 

Question 6: Should MRCs be made available to children who do not meet the current 
criteria for secure care? 

Yes / No 

Please give reasons for your answer  

 

Question 7: Should any of the above options be considered further? 

1. Enabling all children under the age of 18 to be remitted to the Principal Reporter for 
advice and disposal in their case even where they had initially been prosecuted and 
have pled, or been found, guilty  

2. Promoting wider use of the existing ability for the children’s hearings system to 
require support to be offered to a young person on a voluntary basis following the 
termination of any CSO by virtue of that individual turning 18.  

3. Increasing the age to which children can remain subject to measures through the 
children’s hearings system for a period beyond the child’s 18th birthday. 

Yes  

• If yes, which option(s)? 

Please give reasons for your answer, including any positive or negative implications 
of any of the proposals.  

Children 1st agrees that the Children’s Hearings should be used to the maximum extent 
possible, in line with the Kilbrandon Principles and the recommendations of CYCJ and 
others.7 As stated in the response from Together Scotland, the UN Committee on the Rights 
of the Child and the Council of Europe Guidelines are clear that justice systems must treat 
all those under the age of 18 as children. The Scottish system does not currently meet this 
standard. 

As we have highlighted elsewhere in our response, we strongly encourage the Scottish 
Government to consider how support can be offered further to child victims and witnesses 
and to children accused of causing harm in order to prevent further harm and to uphold 
children’s rights as set out in the UNCRC, including their right to recovery (Article 39). 

We believe that there is a need for defined principles, setting out how the Children’s 
Hearings will uphold the rights of all children involved in these processes, with particular 

 
6 05-High-Risk.pdf (scra.gov.uk) 
7 Rights Respecting? Scotland's approach to children in conflict with the law - Children's and Young People's Centre for Justice 
(cycj.org.uk) 

https://www.scra.gov.uk/wp-content/uploads/2020/09/05-High-Risk.pdf
https://www.cycj.org.uk/resource/rights-respecting-scotlands-approach-to-children-in-conflict-with-the-law/
https://www.cycj.org.uk/resource/rights-respecting-scotlands-approach-to-children-in-conflict-with-the-law/
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regard given to ensuring younger children are able to access information appropriate to their 
age to help understand what support is available to them 

If the purpose of raising the maximum age of referral is to ensure that a welfare-based 
approach is taken to supporting children who are engaging in offending behaviour, then any 
proposals being considered must maximise the child’s access to strengths-based support 
and must set out proposals which create unintended cliff edges. 

As outlined in our previous answers, we would also like to see more of a focus on whole 
family support, that is relationship-based and builds on the inherent strengths in a family and 
which is available when children and their families are experiencing early challenges.  

Through our work alongside families it is clear to us that all behaviour is a form of 
communication. When children are accused of causing others harm, as well as considering 
what is said to have happened, there should be equal focus on understanding why and the 
individual circumstances of the child accused of causing harm as well as their family 
circumstances. When we can uphold the rights of children and their families to accessing the 
support that they may require, and to ensuring their needs are met—including ensuring that 
the child themselves are not at risk at harm—we can work further to ensure any harm- 
causing behaviour does not escalate further.  

At present, however, there is a lack of investment in appropriate, community- based, trauma- 
informed support services that can work alongside families in this way, including in ways that 
keep survivors of domestic abuse safe. We strongly encourage the Scottish Government to 
consider what additional resources should accompany this Bill, in line with the 
recommendations of The Promise, to invest in community- based whole family support to 
uphold the rights of all children and their families. 

 

Question 8: Please give details of any other ways in which the use of the children’s 
hearings system could be maximised, including how the interface between the 
children’s hearings system and court could change 

Children 1st notes the ongoing work Chaired by Sheriff Mackie as part of the implementation 
of The Promise and encourages the Scottish Government to ensure that links are clearly 
made between the work of the Children’s Hearing Working Group and the conclusions of this 
consultation.  

Family Group Decision Making (FGDM), sometimes called Family Group Conferencing, was 
piloted in Scotland by Children 1st nearly 20 years ago as a rights- based, trauma- informed 
way of bringing families together where there are concerns about a child. The principle of the 
model is that families are the experts in themselves, engaging with the wider family network 
can increase the strengths and support around the child, allowing them to stay safe and at 
home. The model hands the decision- making power back into the hands of families, while 
addressing the identified risks within the family. The Family Plan is agreed by the allocated 
social worker and should then be the Plan that informs any further decision- making 
platforms.8  

Children 1stand recently has piloted approaches to incorporate FGDM into Children’s 
Hearing processes so that children and families can present their own plan and their right to 
have their voices heard are upheld much more clearly within the Hearings. We would be 
happy to share more detail on this with the Scottish Government, including our key findings. 

We would like to see more widespread use of Family Group Decision Making (FGDM), in 
line with Part 12 of the Children and Young People (Scotland) Act 2014, which includes 

 
8 https://www.children1st.org.uk/help-for-families/ways-we-work/family-group-decision-making/ 

https://www.children1st.org.uk/help-for-families/ways-we-work/family-group-decision-making/
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provisions for children at risk of becoming looked after. This includes prior to a Children’s 
Hearing. We would welcome mandatory criteria that makes clear that all children and 
families should be invited to consider an FGDM prior to a Hearing taking place.Language 
used in the statement of grounds presented at a Children’s Hearing is almost always very 
difficult to understand, is legalistic and can be impenetrable to children and families. Whilst 
there are expectations that grounds should be explained by the Chair of the Hearing in 
language that a child/family understand this can be very difficult to achieve in such a tense 
context. This language can exclude children and families from a process they should be able 
to engage with and may exclude children from participation in the hearing.  

Given the challenge of understanding this language, many children and families state in the 
Hearing they either do not understand or disagree with the statement of grounds. This often 
results in a court hearingto establish grounds, which may have been avoidable if an FGDM 
had been offered and if statements of grounds were written in more accessible terminology.. 

 

Question 9: Should any of the above options be considered further? 

1. A re-examination of the decision-making framework between which system should 
deal with a child’s case (CHS or justice);  

2. The continued use of traditional court settings whilst recognising local innovations 
and good practice;  

3. Making changes to practice, conduct and support in court – e.g. having dedicated 
courts for children, no wigs/gowns, all sit round same table, child-friendly 
information; 

Yes 

• If yes, which option(s)? 

Please give reasons for your answer, including any positive or negative implications 
of any of the options. We are particularly interested in implications for people who 
have been harmed 

Since the Evidence and Procedure Review, the Scottish Government has been clear about 
its intended direction of travel in relation to the appropriateness of children in court. Children 
1st highlights the comments from the former Cabinet Secretary for Justice, Michael 
Matheson who stated in a Scottish Government speech in October 2016 that “children 
should be spared the trauma of giving evidence in a formal court environment. Indeed, I 
want to eliminate the need for children to attend court at all during the trial.”9 

In 2019 the Scottish Parliament’s Justice Committee supported the use of pre- recorded 
evidence and called on the Government to fully adopt the Barnahus principles, stating 
“Barnahus have been adapted to a number of different countries unique legal systems, 
including in countries with adversarial traditions, and the Committee did not consider this 
challenge would be an insurmountable barrier.”10 

We agree with The Promise that “traditional criminal courts are not settings in which 
children’s rights can be upheld and where they can be heard.” We refer to the response from 
Together Scotland, of which we are a member, who highlights the Council of Europe 
Guidelines on Child- Friendly Justice and General Comment 24 in this area. Children 1st’s 
view is that the evidence and direction of travel on this has been clear. We no longer need to 
debate whether a traditional court setting is an appropriate place for children—we know that 

 
9 Getting it right for child witnesses - gov.scot (www.gov.scot) 
10 Justice Committee backs Vulnerable Witnesses Bill - News & Parliament TV :  Scottish Parliament 

https://www.gov.scot/publications/getting-it-right-for-child-witnesses/
https://archive2021.parliament.scot/newsandmediacentre/110838.aspx
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it is not. Instead, we need to consider what practical steps need to be taken to ensure the 
Programme for Government’s commitment to a Bairns Hoose is realised in addition to 
ensuring the provision of appropriate, available alternatives to court for those children who 
will not, yet, be able to access a Bairns Hoose. 

 

Question 10: Where a child requires to be deprived of their liberty, should this be 
secure care rather than a YOI in all cases? 

Yes 

Please give reasons for your answer  

We support the provisions set out in The Promise, which stated that Scotland must 
fundamentally rethink the purpose, delivery, and infrastructure of secure care.  

Children 1st supports proposals to ensure that there are appropriate alternative provisions 
for all children under the age of 18 to Young Offenders Institutions (YOI). This includes 
upholding children’s right to recovery (Article 39 of the UNCRC) through access to high- 
quality therapeutic support and trauma recovery support in addition to providing safety and 
security for children involved in harm- causing behaviour. At present we are clear that these 
provisions do not exist adequately for children and in order to successfully implement policy 
change and uphold children’s rights to support, care, protection and recovery there must be 
urgent investment in ensuring provision of these important support services for children. 
Indeed, it is our view that if these supports are adequately in place it will be possible to 
prevent children from needing to enter secure care at all. 

In order to ensure all young people placed in secure care receive appropriate therapeutic 
support, where a secure care order is issued Children 1st is of the view that this must 
contain details of where the therapeutic support will be provided. We must urgently address 
the lack of this important provision and uphold children’s rights to support. 

 

Question 11: Should there be an explicit statutory prohibition on placing any child in a 
YOI, even in the gravest cases where a child faces a significant post-18 custodial 
sentence and/or where parts of a child’s behaviour pose the greatest risk of serious 
harm?  

Yes / No  

Please give reasons for your answer 

 

Question 12: Should existing duties on local authorities to assess and support 
children and care leavers who are remanded or sentenced be strengthened?  

Yes / No  

Please give reasons for your answer 

 

Question 13: Do you agree that the three above changes related to anonymity should 
be made?  

• Yes to all changes  

• Yes but only to some changes (please identify which ones)  

• No  
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Please give reasons for your answer 

We refer to the response of Together (Scotland) (of which we are a member) who has laid 
out the issues relating to children’s rights and the right to privacy in response to this 
question. 

 

Question 14: Do you agree that the regulatory landscape relating to secure care needs 
to be simplified and clarified? 

Yes  

Please give reasons for your answers 

• If yes, please provide details of how this could be achieved 

Children 1st refers to the recommendations set out in The Promise. We are supportive of all 
approaches to ensure that children’s right to high- quality care and support are upheld. 

 

Question 15: Do you feel that the current definition of “secure accommodation” meets 
Scotland’s current and future needs? 

No  

Please give reasons for your answers 

We note that the current definition of ‘secure care’ does not refer to the need for services to 
uphold children’s right to recovery (set out in Article 39 of the UNCRC) and would strongly 
encourage consideration of how these rights can be upheld in practice through high- quality 
support services in addition to altering definitions. 

 

Question 16: Do you agree that all children under the age of 18 should be able to be 
placed in secure care where this has been deemed necessary, proportionate and in 
their best interest?  

• Yes through all routes 

• Yes but only through certain routes 

• No 

Please give reasons for your answer, including any positive or negative implications 

 

Question 17: Should the costs of secure care placements for children placed on 
remand be met by Scottish Ministers?  

Yes / No  

Please give reasons for your answer 

 

Question 18: Is a new national approach for considering the placement of children in 
secure care needed? 

Yes 

Please give reasons for your answer 
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• If yes, please provide details of what this approach should look like 

Children 1st refer to the recommendations set out in The Promise, which set out a reflective 
narrative and series of recommendations, including that Scotland must fundamentally rethink 
the purpose, delivery, and infrastructure of secure care. This built on the work of several 
other projects and reports including the ‘Securing Our Future’ report in 2009 and CYCJ’s 
‘Secure Care in Scotland: Looking Ahead’ report in 2016, ‘Rights Respecting? Scotland’s 
approach to children in conflict with the law’ report from 2020, work on the Secure Care 
Standards and other valuable workstreams 

 

Question 19: Is provision needed to enable secure transport to be utilised when 
necessary and justifiable for the safety of the child or others? 

Yes / No  

Please give reasons for your answer  

 

Question 20: Are there any other factors that you think need to be taken into account 
in making this provision for secure transport?  

Yes / No  

Please give reasons for your answer  

 

Question 21: Do you agree children should be able to remain in secure care beyond 
their 18th birthday, where necessary and in their best interests?  

Yes / No 

 

Question 22: Do you agree with the introduction of pathways and standards for 
residential care for children and young people in Scotland? 

Yes / No  

Please give reasons for your answer 

 

Question 23: Do you agree that local strategic needs assessment should be required 
prior to approval of any new residential childcare provision? 

Yes / No  

Please give reasons for your answer 

Question 24: Do you agree that there should be an increased role for the Care 
Inspectorate?  

Yes / No  

Please give reasons for your answer 

 

Question 25: Do you agree that all children and young people living in cross-border 
residential and secure care placements should be offered an advocate locally? 

Yes / No  
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• If yes, please provide details of how you think this should operate in practice 

Children 1st understands that the children’s rights team in the Scottish Government is 
currently leading on advocacy mapping work, which will be valuable in ascertaining what 
advocacy support provisions are currently in place across the civil, criminal and Children’s 
Hearing systems. We highlight to the Scottish Government our response to the consultations 
on the Children (Scotland) Act 2020, jointly with Scottish Women’s Aid and others, where we 
shared concerns about multiple different policies and legislative approaches with good 
intentions appointing various different support and advocacy workers in different systems 
often for the same children. As we know, children have repeatedly told us that it distresses 
them to re-tell their story to multiple different professionals. Any consideration of additional 
advocacy support must draw from the extensively shared views of children and young 
people about the importance of relationship- based support and the importance of a trusted 
support rather than multiple different professionals with different roles designed to help 
them.Children 1st would be happy to discuss this further in line with our role administrating 
the Safeguarder Panel on behalf of the Scottish Government. 

 

Question 26: Whilst there are standards and procedures to follow to ensure restraint 
of children in care settings is carried out appropriately, do you think guidance and the 
law should be made clearer around this mtter? 

Yes  

• If yes, please provide details of how this could be achieved 

Children 1st is supportive of the significant campaigning work done to uphold children’s 
rights on this issue and refers to the response from the Children and Young People’s 
Commissioner for Scotland for further detail. 

 

Question 27: Do you agree that the review of the 2019 Act should take place, as set 
out, with the 3-year statutory review period? 

No  

• If no, what period do you think is appropriate?  

• If a shorter review period, how should the Scottish Government to address the lack 
of review findings or data to inform such a change? 

Children 1st believes that the review should be undertaken as soon as possible. In our 
response to the Age of Criminal Responsibility Bill Consultation11 in July 2018, we 
highlighted that General Comment No.10 made it clear that 12 is the absolute minimum 
recommendation from the UN. Children 1st encourages that Scottish Government to 
consider General Comment No. 24, which has subsequently set out that the minimum age of 
criminal responsibility should be 14. 

It is increasingly challenging to reconcile the Scottish Government’s ambitions for upholding 
and embracing children’s human rights with the reticence in raising the age of criminal 
responsibility in line with this General Comment. We would welcome further consideration of 
this through the Care and Justice Bill process and believe that data can continue to be 
gathered to satisfy future data and review requirements.  

 
11 https://www.children1st.org.uk/media/6593/responsetoconsultationacrbilljuly2018stage1.docx 
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We refer to the submissions from the Children and Young People’s Commissioner for 
Scotland and from Together Scotland (Scottish Alliance for Children’s Rights), of which we 
are a member.  

 

Question 28: What, if any, do you see as the data protection related issues that you  
feel could arise from the proposals set out in this consultation? 

Please see our responses to questions 1 and 2 regarding the rights of children to privacy. 
There are significant issues to discuss between the agencies involved. The consistent link 
person in a Bairns Hoose will only be able to facilitate updates between SCRA and child 
victims and witnesses if there are information- sharing protocols in place. We would be 
happy to share our experience in developing a Bairns Hoose in the West of Scotland in this 
regard. 

 

Question 29: What, if any, do you see as the children’s rights and wellbeing issues 
that you feel could arise from the proposals set out in this consultation? 

We are concerned that a Children’s Rights and Wellbeing Impact Assessment (CRWIA) has 
not been published alongside this consultation. Good practice would indicate that this should 
have been developed alongside the proposals with a draft available for comment. We 
strongly encourage the Scottish Government to publish this as soon as possible. 

There are currently gaps in the system in respect to the wellbeing and rights of a child victim, 
particularly in regards to a child’s right to be safe from harm (Article 19 of the UNCRC) and a 
child’s right to recovery (Article 39). It is important that children and young people are 
meaningfully involved in the design and development of changes and improvements to the 
children’s hearings system, in line with Article 12 of the UNCRC.  

 

Question 30: What, if any, do you see as the main equality related issues that you feel 
could arise from the proposals set out in this consultation 

 

If you have any questions or comments about our response, please do not hesitate to 
contact our Head of Policy, Chloe Riddell, on chloe.riddell@children1st.org.uk.  

mailto:chloe.riddell@children1st.org.uk

